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Volume I, FLoripa STATUTES, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume IJ, Fuorrpa StatuTEs, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


1943 CUMULATIVE SUPPLEMENT TO VOLUME I 
1943, CUMULATIVE SUPPLEMENT TO VoLuME II 


These volumes may be obtained Now from the Secretary of 
State at a cost of $10 each—1943 Cumulative Supple- 
ment to Volume I $2. 1943 Cumulative Supplement to 
Volume II $2.75— to purchasers within the State. - 


All publications of the Statutory Revision 
Department will be sold and delivered through 
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LEGAL FORMS before yon purchase 
any book on legal forms 


For generations, lawyers all over the country have 
used Jones as THE book for ali types of legal and 
business forms. The new edition will adhere to the 
same high standards of accuracy and usefulness as 
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Approximately 3,000 pages of up-to-date forms, 
with annotations, in one volume under one index. 
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A graduate from Stetson University College of Law, 1940, admitted to prac- 

tice in Florida same year, discharged from U. S. Coast Guard March 16, 1943, 
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Bar Association, Box 1226, Tallahassee, Florida 


“IF A MAN GOES INTO LAW IT PAYS TO BE A MASTER OF IT.” 


(Justice Holmes.) 
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President’s Message 


May 30, 1945 


Honorable Julius F. Parker, 
Tallahassee, Florida. 
Dear Julius: 

On July first you will become the thirty-eighth President of the Florida 
State Bar Association. You have given most generously of your time and talent 
to the Association. Your contributions to its objectives have not only done much 
to further its work but have served to inspire your fellows with the zeal to go 
forward. The honor which the members of the Association have conferred upon 
you is not, of course, in any sense a reward for services performed. It is rather 
an expression of the confidence of the Association in you inspired by your 
demonstrated interest in its undertakings. 

I need not tell you, because you already know, that you take over the office 
at a time when you will be working under handicaps. Many of the more active 
members of the Association are in the Armed Forces. Others are overburdened 
with their professional duties and cannot find as much time to devote to the 
Association as they would like. You will find it inconvenient to do as much 
traveling as you will wish. However, you will find no difficulty in procuring the 
enthusiastic cooperation of the entire active membership. 

During the coming year you are going to devote much of your time to the 
Association. You will receive all sorts of communications and inquiries. You 
will be unable to relate some of them to any remote field of the law. Your aid 
and the influence of the Association will be sought in furtherance of all sorts of 
projects. But you will enjoy it. This will be one of the most pleasant years you 
will spend. I know it will be a year of accomplishment. 

I will not here enumerate the pending objectives of the Association. You 
are already thoroughly familiar with them and you have already made plans for 
the accomplishment of them. 

Under your leadership the work of the Association will go forward. It goes 
without saying that I am at the service of the Association and you whenever 
there is a job I can do. 

Sincerely yours, 
WARREN L. JONES, 
President. 
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CONVENTION PROCEEDINGS 
38th ANNUAL MEETING 


(Conclusion ) 


That provision, for all practical purposes, will make it almost impossible 
for a ward to sell his lease, because, suppose he is twenty years old, and the 
company is not going ahead and drill and enter into any obligations when the 
lease can be cut off so suddenly. 

MR. REDFEARN: On your recommendation, the Committee will take 
that out, but don’t you think that Section 6 should come out also, which reads: 

“(6) The removal of the disability of nonage by order of court or by 
marriage shall not terminate any lease made in accordance with this section 
until the ward actually reaches the age of twenty-one years.” 

Should that come out? 

MR. CARLTON: I think so. 


MR. REDFEARN: Then we would have a lease satisfactory to every- 
body, including the oil barons. 


MR. CARLTON: I can’t speak for the oil barons, but it would be very 
satisfactory to me. 

THE PRESIDENT: Governor, does :your Committee have any recom- 
mendation to make; any action that you desire the Association to take? 

MR. CARLTON: We would suggest, unless you want to fire the Com- 
mittee, that you let us continue to work with the Governor’s Committee, and 
perhaps we can be of some help. 

MR. GARRETT: I move that the report be accepted and the Committee 
continued. 

THE PRESIDENT: You have heard the motion. Is there a second? 

MR. MILLEDGE: Second. . 

THE PRESIDENT: Any discussion? 

(Question). 


THE PRESIDENT: All in favor of the motion that the report be ap- 
proved and the Committee continued, will please signify by saying aye. 

... A chorus of ayes. 

THE PRESIDENT: The motion is carried. 

We have a Committee on Law Books. Do you have a report, Mr. Ashby? 

MR. ASHBY: Mr. President, and Gentlemen: 

Shortly after I was appointed on this Committee on Law Books, I saw the 
president of our Association one day in the elevator, and I asked him what this 
Committee was supposed to do, and he told me that he was sure that when it 
had been constituted this Committee had a very commendable purpose, but could 
not remember what it was. I asked several other members the same question, 
but on the whole the answer the President gave me was perhaps the clearest 
and the most complete that I got. So that gave the Committee a great deal of 
latitude in its work. I will not go into any of the ramifications or details of 
the work of the Committee except to say that from my observation the law books 
are doing just as well and holding up just as well as any of us, and perhaps 
a little better. 

THE PRESIDENT: Do I hear a motion? 

MR. THOMPSON: I move the adoption of the Committee report. 

MR. WEHLE: I second the motion. 
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THE PRESIDENT: You have heard the motion. All in favor will please 
signify by saying aye. 
... A chorus of ayes. 


THE PRESIDENT: It is enthusiastically carried. 


In the mid-year conference of Bar Delegates, we had the report of a spe-. 
cial committee on group insurance. I think no member of that committee is 
present. Mr. Patterson of Jacksonville was very active on the committee and 
made the report to the mid-year conference. The plan is that a group of in- 
surance companies will write health and accident policies at a lower premium 
rate than the standard rates, and to retain the insurance at the low rate. The 
plan has been in operation for some time among other groups A good many 
of the medical associations have this insurance available. Several of the local 
bar associations in Florida have it. The plan is not compulsory. A member of 
the Association can take it or leave it. It will not put any burden upon the 
Association other than to furnish to the insurance company fron time to time 
a list of our members, or to check their list of insureds to let the insurance 
company know that those whom they have insured are members ia good stand- 
ing of the Association. The mid-year conference of the Bar Delegates adopted 
a motion that the insurance plan as outlined be recommended to the Associa- 
tion. What action do you wish to take on that recommendation of the confer- 
ence? 

MR. GARRETT: I move the insurance plan be adopted. 

MR. MILLEDGE: I second the motion. 


THE PRESIDENT: Is there any discussion? 

Are you ready for the question? 

(Question). 

THE PRESIDENT: All in favor of the adoption of the insurance plan 
will please signify by saying aye. 

...A chorus of ayes. 

THE PRESIDENT: It is carried. 

MR. GARRETT: How are the premiums paid? 


THE PRESIDENT: The premiums are paid in coin of the realm, Mr. 
Garrett. 

MR. GARRETT: By the Association or by the members? 

THE PRESIDENT: By each member insured, on notices from the com- 
pany. It does not impose any substantial burden on the Association, and it is 
sold to us on the theory it will help us maintain our membership. Whether it 
will or not, I do not know. It may help us. 

There is no one here, I think, from the Committee on Legal Institutes. The 
report has been printed. The report makes no specific recommendation except 
that when travel conditions permit, that the Legal Institutes program will be 
restored. There is a motion to adopt the report. 

MR. GARRETT: I move the report be received and filed. 


THE PRESIDENT: We have a motion that it be received and filed. Is 
there any discussion? 

All in favor of motion that it be received and filed will please signify by 
saying aye. 

... Acchorus of ayes. 

THE PRESIDENT: The motion is carried. 

THE PRESIDENT: We have a Committee on Economics of the Bar, 
which has been printed. The Committee submits its findings, and makes no 
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recommendations as to action. There is a letter before us from the Chairman 
of the Committee, R. C. Alley, of West Palm Beach, who wants to spend some- 
where from one hundred and fifty to three hundred dollars in preparing and 
mailing out questionnaires to the members of the Bar. I should like to have a 
motion that the report be received and filed, and request of the Chairman of 
the Committee be referred to the Board of Directors. 

MR. GARRETT: It is so moved. 

THE PRESIDENT: Is there a second to the motion? 

MR. REEVES: I second the motion. 

THE PRESIDENT: Is there any discussion? 

(Question). 

THE PRESIDENT: All in favor of the motion will please signify by say- 
ing aye. 

... A chosus of ayes. 

THE PRESIDENT: It is carried. 


Coming back from Miami, from the Miami meeting, I was on the train with 
Velma Keen. Velma has a notion that a committee be appointed to help lawyers 
learn the duty and the function of the lawyer; train him in the way he should 
go to heip him properiy keep records to see that he would not either overcharge 
or undercharge his clients. He thinks that would be a fine thing. So, I have 
appointed a committee. This Committee has made its report, and the report of 
the committee is that due ic transportation and other difficulties, the commit- 
tee has rot had an opoprtunity to consider such matters assigned to it. What 
is your pleasure? 


MR. WEHLE: I make a mot.» that it be received and filed. 
MR. MILLEDGE: I second the motion. 

THE PRESIDENT: Is there any discussion? 

(Question). 

All in favor of the motion will please signify by saying aye. 
... A chorus of ayes. 


THE PRESIDENT: It is carried. That is the report of the Committee 
on the Practice of Law. 

We have a special Committee on Evidence, of which Pat. C. Whitaker of 
Tampa is the Chairman. That Committee is considering the rules of evidence in 
the State of Florida, and particularly the model code as prepared by the Ameri- 
can Law Institute. The Committee reports that its studies are progressing but 
that it is not yet ready to make any recommendations. 

What is your pleasure? 

MR. GARRETT: I recommend the Committee be continued. And that 
the report be received and filed. 

THE PRESIDENT: I have a motion that the report be received and filed 
and that the Committee be continued. 

Is there a second? 


MR. WEHLE: Second. 
THE PRESIDENT: Any discussion? 


THE PRESIDENT: Are you ready for the question? 

(Question). 
THE PRESIDENT: All in favor will please signify by saying aye. 
...A-cchorus of ayes. 


3 THE PRESIDENT: The motion is carried. 
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Recently the President of your Association by and with the advice of its 
Board of Governors appointed a Special Committee to consider and report to us 
upon the World Court proposals of Dumbarton Oaks. Bob Milam is the chair- 
man of that Committee. Is Mr. Milam in the room? 

. . . No response. 


THE PRESIDENT: Before we take that up, we will go back to the first 
committee report on our program, that of the Chancery Practice Committee. 
We have deferred it with the hope that the chairman of that Committee would 
show up. I haven’t seen Mr. McCarthy, and I presume that we should give 
some disposition to the recommendation of that Committee, which proposes cer- 
tain changes in the Chancery Act. The report is printed, and the Committee 
wants to make a change in the time within which a divorce and decree pro 
confesso may be entered. There is no comment on any of the proposals that 
they make. What do you want to do with the report of the Committee on the 
Chancery Practice, since no one is here to tell us what the Committee wants to 
do about it. 


MR. GARRETT: I move that it be approved and adopted, and that the 
Committee be instructed to present them to the Legislature. ; 


MR. WEHLE: I second the motion. 


THE PRESIDENT: You have heard the motion that the report of the 
Chancery Committee be approved, and that the Committee be instructed to pre- 
sent the bill to the Legislature. 

Is there any question? Is there any discussion? 

There being no discussion, all in favor of the motion will please signify 
by saying aye. The motion is to approve the recommendations. 

... A chorus of ayes. 

THE PRESIDENT: The motion is carried. 

Has anyone been able to locate Mr. Milam? (No response). 


While we are on the subject of resolutions, it is customary and in order 
that there shall be a resolution adopted expressing appreciation to the host city, 


and its kindness in permitting us to come here; as well as appreciation to the 
hotel. 


MR. GARRETT: It is so moved. 


MR. MILLEDGE: I move that it be put. in appropriate form by the sec- 
retary. 


THE PRESIDENT: All in favor will please signify by saying aye. 
...A chorus of ayes. 


THE PRESIDENT: It is carried. 


I do not know whether we are going to take any action on this World Court 
Committee report or not. I don’t think that it is going to make much differ- 
ence to our State Department as to what this group of experts on international 
law think about the Dumbarton Oaks proposals for the World Court. We have 
recently had a meeting in Jacksonville, composed of a group of lawyers who had 
the pleasure of listening to Manly O. Hudson, who is an outstanding authority 
on international law, and is one of the judges of the World Court of Interna- 
tional Justice. I am not sure that that is a correct designation of the Court. 
And, at that meeting a number of conclusions were reached by those of us who 
attended it, who were, and like yourselves, are experts on world affairs, inter- 
national law and the settlement of controversies between nations. 

MR. GARRETT: I move that the Committee be continued with instruc- 


tions to coordinate with the Atlantic Charter, and with the Bretton Woods 
conference. 
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_ THE PRESIDENT: The Chair has heard a motion that the Committee 
on World Court be continued. Is there a second? 

MR. REEVES: I second the motion. 

THE PRESIDENT: Is there any discussion? 

(Question). 

THE PRESIDENT: All in favor will please signify by saying aye. 

. A chorus of ayes. 

THE PRESIDENT: It is carried. 

Is the Nominating Committee ready to report? 

(Pause). 

THE PRESIDENT: I do not know of any reason why 1 should not take 
advantage of this lull to unlimber myself of a speech. It has been very grati- 
fying to me to have had the wholehearted cooperation and help of every member 
of this Association that has been called upon to render any service, and for 
that help and for that cooperation I express my appreciation. It was what I 
had expected, and it was what I was entitled to receive, but nevertheless it is 
none the less appreciated. 

Is the Nominating Committee ready to report? 

MR. ROGERS: They are, Mr. President. 

THE PRESIDENT: Mr. William Rogers, Jacksonville, Chairman of the 
Nominating Committee. 

MR. ROGERS: Mr. President, Ladies and Gentlemen: 

This is the report of the Nominating Committee: 

For President of the Association: 

Julius Parker. 


For Members of the Board of Governors, from the following Circuits: 


First: Montrose Edrehi. Ninth: George Carter. 
Second: Charles Ausley. Tenth: Spessard Holland. 
Third: James B. Hodges. Eleventh: Samuel J. Kanner. 
Fourth: E. C. Mitchell. Twelfth: Parker Holt. 
Fifth: Wallace Sturgis. Thirteenth: Doyle Carlton. 
Sixth: James Booth. Fifteenth: Charles H. Earnest. 
Seventh: Catherine Carter. Fourteenth: B. L. Solomon. 
Eighth: Selden Waldo. 

Thank you. 


THE PRESIDENT: I will ask if there are any nominations from the 
floor, to fill the office of the President of the Association. 

(No response). 

THE PRESIDENT: I hear no other nominations. 


MR. BOOTH: I move that the nominations be closed and that the Secre- 
tary be instructed to cast a unonimous ballot for Julius Parker of Talla- 
hassee, Florida, as president. 

MR. PHILLIPS: I will second Mr. Booth’s motion. 


THE PRESIDENT: All in favor of the motion that the nominations be 
closed and that the Secretary cast the unanimous ballot of the Association for 
Julius Parker as President of the Association, will please signify by saying aye. 

. A chorus of ayes. 
THE PRESIDENT: It is unanimously carried. 


I will ask that Mr. Wehle and Mr. Reeves escort Mr. Julius Parker to the 
rostrum. 


| 
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Mr. Parker made a splendid speech of acceptance. 


THE PRESIDENT: Julius, the Association has conferred on you the 
highest honor that it has. It has given you the greatest responsibility that it 
has. You will discharge both with credit to yourself and pride to your fellows. 


You have heard the nominations of the Committee for the Board of Gov- 
ernors for the ensuing year. Are there any nominations from the floor? 
. .. No response. 


THE PRESIDENT: Hearing none, is there a motion that the nomina- 
tions be closed, and the ballot cast? 


MR. GARRETT: I so move. 

THE PRESIDENT: Is there a second? 

MR. MILLEDGE: Second. 

THE PRESIDENT: It is moved and seconded that the nominations for 


the Board of Governors be closed and that the Secretary cast a unanimous ballot 


for election of the nominees of the Committee. All in favor will please signify 
by saying aye. 


...A chorus of ayes. 
THE PRESIDENT: It is carried. 


Is there any further business to come before the meeting before we ad- 
journ. 


There being no further business, I declare this annual meeting of the Flor- 
ida State Bar Association adjourned. 


ADJOURNMENT. 
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FLORIDA BAR HOLDS LAWFUL WARTIME MEETING 


“In view of the widespread cancellation of 1945 meetings as a result of 
the governmental ban on conventions of more than fifty, some significance at- 
taches to the procedure used at the annual meeting of the Florida State Bar As- 
sociation last month. 


“The March Florida Law Journal announced the meeting with the notation 
‘Registration Limited to Fifty.’ The fifty who attended were to be selected as 
delegates from the various judicial circuits of the state, the number of delegates 
being apportioned on the basis of number of members. Delegates were expected 
to come with instructions from their constituents on how to vote on the issues to 
be taken up at the meeting, and thus prepared, the convention was to transact 
all of the business normally handled at an annual meeting, including hearing and 
acting on committee reports, consideration of legislation, and election of officers. 


“Confessedly a makeshift, this plan does nevertheless provide a fair means 
to carry on the work of the association in almost normal manner, and is worthy 
of consideration by others who have seen no alternative to cancelling their 1945 
meetings. 


“O. D. T. regulation 786, revised February 17, 1945, authorizes the holding 
of meetings without permits with out-of-town attendance of fifty or less in addi- 
tion to local attendance. A very good state meeting could be held in some cities 
with local attendance ‘unrationed’ and with fifty delegates from the outlying por- 
tions of the state.” 


April Journal of the American Judicature Society 
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RECENT AMENDMENTS TO SERVICE LAW 


The following summary of changes in the statutes relating to servicemen 
has been prepared by Ganson J. Baldwin of the New York City bar, author of 
the booklet on Legal Effects of Military Service: 


“Re-employment after Service. Ninety days, instead of forty days, after 
being honorably discharged from service is now the period within which vet- 
erans may apply for re-employment-in jobs they left when they were drafted 
or volunteered (Public Law 473, Dec. 8, 1944). If a veteran has to remain 
in a hospital after being discharged from service, he may apply for his old 
job within 90 days after discharge from the hospital, provided the period of 
hospitalization does not exceed one year after discharge from service. 


“Auto Licenses and Local Taxes. Servicemen may use auto licenses issued 
by their home States in any other State where they may be stationed, without 
paying any additional fee (Public Law 415, July 3, 1944). This Act also pro- 


hibits taxation of their income or personal property by States or towns where 
they are stationed but do not ordinarily reside. 


“Government Life Insurance. Amendments which liberalize the National 
Service Life Insurance Act are contained in Public Laws 452 and 453, Sept. 
30, 1944, which may be summarized as follows: The provision that premiums 
will not be waived unless disability lasts a full 6 months has been revised so 
that the premiums may be waived if the insured died during the 6-month 
period, and the time to file claims has been extended in some cases. Death 
benefits may be liberalized to include an option under which a beneficiary may 
receive an income for life, with a provision that if the beneficiary dies before 
eceiving installments equal to the face amount of the policy, less any in- 
debtedness, the difference would be payable to the next beneficiary in install- 
ments. The provision that if no permitted beneficiary (such as the spouse, 
child, parent, brother or sister) is living no insurance shall be paid to anyone, 
has been liberalized, as to converted policies, to permit payment to the insured’s 
estate if the reserve value of the policy, less any indebtedness, exceeds the 
amounts already paid to beneficiaries. If an applicant for Government in- 
surance died prior to July 1, 1942, benefits shall not be denied to his bene- 
ficiary if the Administrator of Veterans’ Affairs finds that the failure to 
pay premiums could in any way be attributed to the inadequacy of the Service 
Department’s procedure for authorizing deductions of premiums from active 
service pay, or to want of proper instructions as to such procedure.” 
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THE BENCH AND BAR OF FLORIDA 


By JUSTICE ARMSTEAD BROWN, of the Supreme Court 


It is a tribute to the enormous vitality and poise of the American people 
that we can put forth the mightiest war effort in our history, with our minds © 
and hearts and prayers with our boys (and girls too) on the fighting front, 
and at the same time carry on cheerfully and faithfully those useful and neces- 
sary activities which are essential to the maintenance of a strong, and, as 
nearly as possible, a normal home front. When this, the most terrible and 
momentous war in all history, has ended, we want our returning young heroes 
to find, when they get back home, the same America—the same home country— 
somewhat improved, we hope—whose image they have been carrying in their 
hearts and dreams throughout the terrors and hardships of war. This thought 
was impressed on me by the remark a young Lieutenant made to me recently. 
He was a very likable South Florida boy, back on leave after a long period in 
the South West Pacific. He had been quite successful as a young lawyer and 
had argued a good many cases before our court before he went into the service. 
He came by Tallahassee and sat in the court room listening to the arguments 
and later visited the Justices in their offices. He said to me: “Judge Brown, 
this visit to the Court has done my heart good. To see the Supreme Court 
carrying on its work just as it did before the war is just what I wanted to see. 
I have been away from normal life so long, I could hardly believe that things were 
normal anywhere. What we boys want when we get back is to see our home 
country just as it was when we left it. We loved it as it was. We think of it 
as it was, and every blessed one of us Florida boys wants to get back as soon 
as possible to the Florida we knew and loved before the war.” 


And so, while doing everything that we possibly can to support the war 
effort, and to see to it that our brave boys at the front, on land and sea, and 
in the air, have the best possible equipment and supplies, and in adequate 
quantity, and the best possible medical attention and hospitalization when they 
need it, we must maintain a strong and cheerful home front, and preserve 
intact the free governmental principles and institutions which have made these 
United States the greatest and strongest country in the world. This means of 
course that our National and State governments must continue to function 


efficiently, and that the work of the courts and of the lawyers and the Bar 
Associations must go on. 


Now a little history of the legal evolution of the Courts of Florida. We 
need more historically minded lawyers. No lawyer who has not read the history 
of England can fully understand our bill of rights. I hope those lovely ladies 
present will bear with me while I review some bits of history. 


Major General Andrew Jackson was appointed by President Monroe in 
March 1821 as Governor of the Provinces of East and West Florida, which had 
been taken over from Spain, mainly through General Jackson’s campaigns in 
1818. So General, later President, Jackson was the first Governor of Florida., 


Under the act of Congress adopted March 30, 1822, creating the territorial 
government of Florida, the judicial power of the territory was vested in 
“Superior Courts, and in such inferior courts and justices of the peace as the 
Legislative Council of the Territory may from time to time establish.” The 
Judges and officers of these courts were appointed by the President. Eventual- 
ly there were four Superior Courts established, one each in the Western, Middle, 
Eastern and Southern Districts. These courts also had admiralty jurisdiction. 


: 


FLORIDA LAW JOURNAL 185 


Appeals were to the Supreme Court of the United States. The territorial 
counsel of August, 1822, established courts of lesser jurisdiction, called “Circuit 
Courts,” with right of appeal to the Superior Courts. By an act of Congress 


of May 26, 1824, the Judges of the Superior Court were constituted a Court 
of appeals. 


Wm. P. Duval was appointed as the first Governor of the territory of 
Florida. In 1838, by territorial act, a convention was called and authorized 
to draft a constitution for what they thought would soon be the State of Florida. 
The Convention, with Robert R. Reid as President, met in St. Joseph, a flourish- 
ing new town located practically where the present town of Port St. Joe is located. 
The constitution of 1838 was drafted and ratified by the people of the territory 
in 1839. But Congress deferred admitting Florida, where African slavery was 
recognized, until what they called a “free State” could also be admitted. And 
so it was that Florida and Iowa were both admitted into the Union as States 
on March 3, 1845, and William D. Moseley was the first elected governor of 
the new State of Florida. 


Article V of the Constitution of 1838 provided that the judicial powers 
of the State should be vested in a Supreme Court, courts of chancery, Circuit 
Courts and justices of the peace, and that the legislature might vest such 
criminal jurisdiction as it deemed necessary in “Corporation Courts” but that 
such jurisdiction should not extend to capital offenses. The jurisdiction vested 
in the Supreme Court was quite similar to that contained in subsequent con- 
stitutions, but it was provided that for five years after the election of the 
Judges of the Circuit Courts and thereafter until the legislature should other- 
wise provide, the powers of the Supreme Court should be vested in the Judges 
of the several Circuit Courts and that they or a majority of them should hold 
such sessions of the Supreme Court as may be directed by law. The State was 
divided into four circuits, until other circuits should be added by the legislature. 


The Circuit Courts were given original jurisdiction in all matters civil and 
criminal and in all matters not otherwise provided for, and while the legislature 
was given power to establish separate courts of original equity jurisdiction, it 


was provided that until such courts should be established the Circuit Courts 
should exercise equity jurisdiction. 


The legislature was given authority to provide for the establishment of 
probate courts, subject to the direction and supervision of the courts of chancery. 


The legislature was also given authority to provide for justices of the peace 
in each county. 


It was further provided that the Justices of the Supreme Court, chancellors 
and Judges of the Circuit Courts should be elected by a vote of a majority of 
both houses of the legislature and should hold office for five years, and that 
at the expiration of five years the Justices of the Supreme Court and the 
Judges of the Circuit Courts should hold office for and during their good 
behavior. 


The territorial legislature followed the plan outlined in the constitution of 
1838 until Florida became a State in 1845. While the Circuit Judges were also 
acting as Supreme Court Judges, they did not hesitate to reverse their own 
nisi prius judgments when any harmful error had been committed. The excellent 


opinions of the Supreme Court as thus constituted appear in the first three 
volumes of the official Florida Reports. 


By an amendment to the constitution in 1848, and the adoption of an act by 
the legislature in 1851, entitled “An Act to Organize the Supreme Court,” the 
Supreme Court was duly organized, and Hon. Walker Anderson was elected 


. 
| 
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by the legislature as the first Chief Justice of the State of Florida, with Leslie 
A. Thompson and Albert G. Semmes as Associate Justices. 


Meanwhile, the Constitution had been amended, by an amendment proposed 
in 1850, so as to provide for the election of Supreme Court and Circuit Judges 
by popular vote and fixing their terms at eight years; and in 1853, shortly after 
Chief Justice Anderson had resigned, Thomas Batzell was elected by the people 


as Chief Justice, and with him Thomas Douglas and Charles H. DuPont as As- 
sociate Justices. 


The Constitution of 1861, adopted after Florida had seceded, made very 
little change in the existing judicial set-up, but it did change the method of 
Selection so as to provide for the appointment of all Supreme Court Judges 
and Circuit Judges by the Governor by and with the consent of two thirds of 
the Senate, and fixed their terms at six years. It also provided that the salary 
of a Circuit Judge could not be reduced during his continuance in office. i 


wonder why this same protection from political punishment was not given to 
Supreme Court Judges? 


Liewise, the Constitution of 1865, made very little change. All of these 
Constitutions had authorized the legislature to establish chancery courts, but 
provided that until this was done the Circuit Courts should exercise chancery 
jurisdiction. The legislature never saw fit to establish separate chancery 
courts, though some of the other States had done so. This constitution of 
1865 provided for the election of Circuit Judges by popular vote to six year 


terms, but retained the selection of Supreme Court Judges by gubernatorial 
appointment to six year terms. 


Also, the Constitution of 1865 provided that the Circuit Judges could of 
their own volition hold courts for each other, which was the law in Alabama 
when I left there, or could be required to do so by order of the Governor or 
the Chief Justice. Not at all a bad provision. 


When Lee and Longstreet surrendered in April of 1865, the Southern people 
laid down their arms in perfect good faith. When they quit, they quit. Out- 
numbered four to one, they had put up a brilliant fight, but when, “worn out 
with conquering,” (for they had won most of the battles), they sheathed their 
swords, “and asking aid of none but God” set out by honest toil, to “redeem 
and glorify the land their fruitless valor could not save” as an independent 
Nation. Doubtless this was all for the best. At any rate, the Southerners 
accepted the situation in good grace. They took Lincoln at his word, but when 
the great heart of Lincoln ceased to beat, soon after the surrender, Congress 
adopted a harsh policy and treated the South as a conquered province. He had 
said the seceding States had no right to secede and had never legally been out 
of the Union. So they went back to their respective States and repealed the 
ordinances of secession. This Florida did. It also in that same year of 1865 
adopted the constitution above referred to. It was a graceful but pathetic 
gesture, which was soon rejected. It prohibited any property qualification for 
voting, but did not expressly confer the right to vote upon their former slaves. 
That was done by Federal constitutional amendment. They talk now about 
aiding the Germans to recover after this war, but no aid was given the South. 


Then came what was called “reconstruction.” The South, prostrate eco- 
nomically and bleeding at every pore, was divided into military districts, its 
white people denied the right to vote, and the once proud States were ruled by 
“earpet-baggers,” supported by negro votes and federal bayonets. So in 1868 
a new constitution was adopted in Florida. Some of the so-called carpet-baggers 
were good, able and well meaning men, and political amnesty was accorded to 
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some of our own people. And it so happened that the constitution of 1868 
contained most of the important provisions of its predecessors and added some 
good provisions of its own. It prohibited slavery, which our people were recon- 
ciled to, and which provision they retained in the Constitution of 1885. 


The Constitution of 1868 omitted any reference to separate chancery courts. 
It provided for a Supreme Court, Circuit Courts, County Courts and Justices of 
the peace, the Supreme Court to consist of a Chief Justice and two Associate 
Justices, to be appointed by the Governor and confirmed by the Senate, and to 
hold office for life or during good behavior. The appellate and original juris- 
diction conferred was quite similar to that contained in the Constitution of 1885, 


but in criminal cases appelate jurisdiction was only expressly conferred in felony 
cases. 


The Constitution of 1868 provided for seven Circuit Judges, to be appointed 
by the Governor and confirmed by the Senate, for terms of eight years. The 
limits of the Circuits were defined in the Constitution. The power of the Chief 
Justice to order a temporary exchange of Judges was retained. 


The Circuit Courts were vested with exclusive original jurisdiction in all 
cases in equity, and in all cases at law involving title to or right of possession 
of real estate, or the legality of any tax, impost, assessment, toll or municipal 
fine; also in all cases where the demand or value exceeded $300.00, and in all 
criminal cases amounting to felony. The Circuit Judges were also authorized to 
issue the familiar common law writs. In most respects the jurisdiction con- 
ferred is quite similar to that conferred by the Constitution of 1885, with which 
you are familiar, though that conferred by the Constitution of 1885 was broader, 
and yet more explicit. Thus in the 1868 constitution the appellate jurisdiction 


of the Circuit Court was confined to cases arising in the county courts involving 
$100.00 or more, and to misdemeanor cases. 


The jurisdiction conferred in 1868 in the county court was quite the same 


as that conferred by the 1885 constitution on both the County Judge and the 
County Courts. 


Without detailing the provisions with regard to justices of the peace and the 
municipal courts, this gives a brief background of the broader jurisdiction now 
conferred upon our Circuit Courts, which are our only courts of general original 
jurisdiction, and which are also now vested with extensive appellate jurisdiction 
over various inferior courts, including a very important court, the Civil Courts 


of Record, of which we have only two, one in Dade County and one in Duval 
County. 


It is needless to remind you that under the Constitution of 1885 there were 
no more judicial appointments for life or good behavior, though that system 
still obtains in the Federal Courts. The 1885 Constitution made Supreme Court 
Judges elective, with six year terms, and yet provided that Circuit Judges 
should be appointed by the Governor, and confirmed by the Senate, to six year 
terms. The Judiciary Article of the Constitution of 1885 has been amended 
so often that it is now very long and unwieldly, and more or less of a patchwork. 
It needs revision badly, and the State Bar Association has wisely appointed a 
Committee, of which Mr. Lou Bonsteel is the Chairman, to undertake this job. 
One of the fundamental questions that Committee will have to deal with is 
the matter of the selection and tenure of judges. A very thoughtful book on 
that subject has recently been written by Evan Haynes, of the University of 
California, and it has been published under the auspices of the National Con- 
ference of Judicial Councils, of which the Chief Justice of Texas is the Chair- 
man. In the closing chapter the author discusses nine proposals which have 
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been suggested. The third of these proposals was the one made by the Dade 
County Bar Association in 1934, which was published in the Florida Law Journal 
of that year, and again in 1935, and also in the Journal of the American Judica- 
ture Society of 1935. Time does not permit me to discuss it here. The State of 
Missouri has adopted a plan which I understand is already in successful opera- 
tion and had engaged the interest of the bar throughout the country. But this 


too, is too big a subject for me to discuss here, where we are dealing with the | 


bench and bar of Florida as they are today, in the light of our historical back- 
ground. However, we all ought to be thinking about this vastly important 
matter of revising the Judiciary Article (Art. V) of our Constitution so as 
to bring about the highest possible degree of efficiency in our entire judicial 
system and this will necessarily entail a study of the questions of judicial se- 
lection and tenure. I am sure Mr. Bonsteel would welcome any suggestions 
that you care to make, and the Commtitee would be glad to have the benefit of 
them. It is quite probable that no plan of revision can be agreed on by the 
Bar Association, or submitted to the legislature and the people, until after 
this terrible war is over, but meantime we can be working on it. 


We now have seven Supreme Court Justices; and we have 15 Circuits 
with 38 Circuit Judges; and two Civil Courts of Record, one in Dade and the 
other in Duval County. We also have one Court of Record in Escambia County; 
seven Criminal Courts of Record, one of which is in Dade County, and one Court 
of Crimes, also in Dade County, with one Judge each; a total of 56 Judges in 
this State of about two million people. On the whole, I think these 56 men 
(even excluding my modest self) have done and are doing a grand job, and 
are handling an enormous amount of vitaily important work. But of course 
they could not have done it without the lawyers. 


This brief review of the evolution and present status of our courts shows 
to my mind that our Circuit Courts are our most important courts. They are 
our only courts of general original jurisdiction, and this, together with their 
appellate jurisdiction, makes them correspond quite closely with the old Court 
of Kings Bench in England. They are really more indispensable than the Su- 
preme Court. Most people are not able to appeal. Georgia, one of the old 
original thirteen states, managed to get along without a Supreme Court until 
1835, and then they created it for the limited period of three years, the 
theory being that in that period the Supreme Court could straighten out the 
conflicting decisions of the Superior Courts, (conterparts of our Circuit Courts) 
which had brought about differing systems of law in the different Circuits of 
the State. But they found it so useful that they perpetuated the Supreme 
Court, which, by the way, held its first session in my native town of Talbotton, 
the law providing that the Court could or should hold sessions in different 
parts of the State. That was long before Atlanta was made the capital city. 


Now, as to the lawyers. They are a swell bunch. In spite of jokes and 
gibes about lawyers and perennial criticisms, the people have really trusted 
them. 31 out of 55 members of the Constitutional Convention were lawyers. 
23 of our 32 Presidents were lawyers. Probably one-third of our Congresses 
and Legislatures have been lawyers. All of our Governors since Governor 
Catts have been lawyers. 


Back in 1828, the territorial legislature adopted a statute with reference 
to licensing attorneys to practice law. It required the applicant to show to 
the Circuit Judge that he was 21 years of age and of good moral character, 
and that he must demonstrate his qualifications by standing an examination 
by the Judge, or by two members of the Bar appointed by the Judge, and take 
the oath provided by the statute, which was to support the Constitutions of 
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the State and of the United States and honestly to demean himself in his pre- 
€ession, and exercise the duties thereof to the best of his skill and ability. 
This was all. It was under a statute similar to this that I managed to get 
admitted to the practice in Alabama nearly fifty years ago. Only in my case 
the Judge, who was my uncle and said he wanted no partiality but a thorough 


examination, appointed six lawyers to examine me in open court and the ex- 
amination lasted nearly two hours. 


The requirements of this old Florida statute of 1828 were sharpened up 


somewhat by a statute adopted in 1899, which required the examination to be 
in open court. 


In 1901 the legislature extended the Diploma’ privilege to Stetson Uni- 
versity provided the applicant took the full legal prescribed course in the law 
department of not less than two years. As you know, this has since been ac- 
corded to the graduates of the law schools of the University of Florida and of the 
University of Miami, but the Supreme Court has by rule under statutory authority 
required a longer law course and also prelaw work to the extent of two years in 
college. All other applicants must stand examinations by the State Board of Law 
Examiners, which Board was brought into being by the legislature of 1925. 


And regardless of which of the two methods the applicant adopts, there 
must be proof of his good moral character. 


The statutes regulating applicants for admission to the Bar have been ex- 
tended to cover certain rules of professional conduct, disbarment proceedings, 
etc. and so on, comprising some 33 sections of the Florida Statutes of 1941. 
In addition to this the Supreme Court has adopted the Canons of Ethics of the 
American Bar Association, with some additions thereto, and also Canons of 
Judicial Ethics promulgated by that Association which prescribed a very high 
standard for both the lawyers and the judges. It would be well for all of us 


to read these codes of ethics, at least once a year. It helps to keep our ideals 
high. 


The bench and bar of Florida owe much to our State Bar Association; 
The Florida Chancery Act; The Probate Act; The Code of Criminal Procedure; 
The 7th Justice Amendment and now they are working for the simplification of 
our practice rules, so as to synchronize with the Federal Rules. But above all 
our State and Local Bar Associations have done so much to promote the spirit 
of unity and good fellowship among the lawyers themselves. Nor must I fail 
to mention the splendid work which Mr. Redfearn’s Committee is doing to 
secure the adoption of a good statute with reference to guardians and wards. 


The other day I ran across a memorandum made by me when I was a trial 
judge in Montgomery, Alabama, on the “Duties of the Judiciary.” It consisted 
largely of extracts from the Codes of Ethics adopted by the Alabama Bar As- 
sociation in 1887 and later on with some changes and additions by the American 
Bar Association. Here are three of the paragraphs, all of which I think are 


in the Code of Judicial Ethics now enforced in this State, but they will bear 
repeating: 


“He (the judge) should be temperate, attentive, patient, impartial, 
and, since he is to administer the law and apply it to the facts, he 


should be studious of the principles of the law and diligent in endeavor- 
ing to ascertain the facts. 


“He should be courteous to counsel, especially to those who are 
young and inexperienced, and also to all others appearing or concerned 
in the administration of justice in the court. He should also require, 
and, so far as his power extends, enforce on the part of clerks, court 
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officers, and counsel civility and courtesy to the court and to jurors, 
witnesses, litigants and others having business in. the court. 


“He should not be swayed by partisan demands, public clamor or 


consideration of personal popularity or notoriety, nor be apprehensive 
of unjust criticism. 


“He should not permit private interviews, arguments or communications 
designed to influence his judicial action, where interests to be affected thereby 


are not represented before him, except in cases where provision is made by law 
for ex parte application.” 


The very first section of the Canons of Ethics for lawyers adopted by our 
court reads as follows: 


“It is the duty of the lawyer to maintain towards the Courts a 
respectful attitude, not for the sake of the temporary incumbent of 
the judicial office, but for the maintenance of its supreme importance. 
Judges, not being wholly free to defend themselves, are peculiarly 
entitled to receive the support of the Bar against unjust criticism 
and clamor. Whenever there is proper ground for serious complaint 
of a judicial officer, it is the right and duty of the lawyer to submit 
his grievances to the proper authorities. In such case, but not otherwise, 


such charges should be encouraged and the person making them should 
be protected.” 


Some eight or ten years ago I made a speech on the relations between the 


lawyers and the judges in which I summed up the situation as well as I could 
do today in these words: 


“No real lawyer wants a servile or weak judge. No real judge 
wants a sycophantic or timid bar. What a real lawyer wants in a judge 
is rugged honesty, backbone, a keen sense of justice, courage, impar- 
tiality, legal ability, courtesy, common sense, and dignity—a court that 
merits and commands his respect and loyalty. 


What the judge desires in the lawyer is loyalty both to his client 
and his conscience, courageous but fair battling for his client’s cause, 
diligent preparation, sincerity, loyalty to the truth, and a becoming 
courtesy and respect for the court. In that spirit, both bench and bar 
will minister to the great end of both—the administration of Justice 
according to the law of the land. Both are first of all officers of the 
State, and owe to its constitution and its laws their fealty.” 


I can imagine no better machinery to arrive at the truth and justice of 
controversies between man and man, or between society and the individual 
than to have each side represented by honest. and able counsel, to develop all 
the facts sustaining the theory of each contestant, and to let these facts be 
submitted and the issue tried by an honest and intelligent jury, all under the 
supervision and firm guiding hand of an honest, fair and able judge who will 
imparitally instruct the jury as to the law of the case, so that they can in- 
telligently determine the issues of fact. The same principle applies with certain 
obvious qualifications where the trial is before the Judge sitting as a chancellor. 


As for our own court, I do not see how it would be possible for us to do 
our work without the great assistance which we receive from the able oral 
arguments of counsel and in most cases, their excellent briefs on the law and 
facts of the case. On the whole, we have one of the ablest bars in the country, 
and among them are several women who are as able as the men. 
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In other words the courts could not get along without the lawyers nor 


the lawyers without the courts. Mutual consideration and respect, one for the 
other, is most desirable. 


And as to the public, respect for law and for the courts go hand in hand. 
It would indeed be a great public calamity if the people of this country should 
lose their respect for and confidence in their courts. They are the last bulwark 
of human liberty and individual rights. 


The law is an abstract thing. It becomes concrete and is brought home to 
the minds and hearts of the people by its administration in the courts in concrete 
cases. Thus, in a way, to the average layman, the law is incarnated in the courts, 
through whom it speaks and by whom it is applied and administered. 


Thus a proper respect for our courts is essential to the public welfare. May 
God help the Judges of all our courts to so act as to continue to receive and to 
deserve that wholesome confidence and respect which have so long been accorded 
to us as ministers in the Temple of Justice. We hold a sacred trust. 


We, the judges and lawyers of Florida, the bench and the bar, must there- 
fore be careful to measure up to our responsibilities and duties. 


Well might those who would minister within the portals of such a temple 
of justice approach their tasks in the mental attitude described in those stately 


lines with which Milton commenced his immortal poem, and which might be 
slightly paraphrased to read: 


“And chiefly Thou, O Spirit, who dost prefer 
Before all temples the upright heart and pure, 
Instruct me, for Thou know’st: 

* * * What in me is dark, illumine, 

What is low, raise and support, 

That to the heighth of this great argument 

I may assert Eternal Principles 

and Justify the reign of Law to man.” 


SS 
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Lawyers in the Armed Garces 


ROBERT D. HILL, of Tampa, who 
is now in the air inspector’s office at 
a Ninth AAF service command base 
in France, has been given a promotion 
to the rank of Major. 


LIEUT. COL. RICHARD D. SUT- 
TON, a Jacksonville officer, is battling 
it out with the Germans as commander 
of an outfit in Lieut. Gen. Patton’s 
Third Army. 


COL. EDWARD V. GARCIA of 
Jacksonville is a recent addition to 
General MacArthur’s forces in the 
Philippines, having been lately pro- 
moted to his present rank. The World 
War I veteran, and former Jacksonville 
attorney, has been in the South Pacific 
area for more than a year, having been 
in New Guinea prior to his present 
assignment. Long a prominent figure 
in the Florida National Guard before 
the war, Colonel Garcia was called to 
active duty in January 1940. 


Reported missing with the 106th 
Division in the Belgian bulge was: 
LT. COL. T. PAINE KELLY, JR., son 
of Mr. and Mrs. T. Paine Kelly of 1630 
Virginia Street, a Tampa lawyer until 
he went into service four years ago 
with the 116th Field Artillery. He was 
an artillery battalion commander and 
arrived on the German front just a 
few days ahead of the Nazi drive 
December 16th, when he was reported 
missing. 


LT. EMMETT W. KEHOE, young 
Miami attorney until his entrance into 
military service, has received a battle- 
field promotion to the rank of cap- 
tain, his brother, Jack Kehoe, Miami 
attorney of 4203 Monserrate St. Coral 
Gables, has been advised by Brig. Gen. 
W. G. Weaver, U.S.A. Commanding 
Headquarters of the 8th Infantry Di- 
vision. 

LT. COL. WILLIAM P. SIMMONS, 
JR., has been awarded the Bronze Star 


for meritorious service in connection 
with military operations against the 
Germans in France, Belgium, and Lux- 
embourg. Col. Simmons is quartermas- 
ter of the Infantry - Division, which 
stormed Bastogne and thus relieved the 
pressure on trapped forces of the U. S. 
First Army during the recent German 
breakthrough in Belgium. Before re- 
turning to active duty in April, 1941, 
Col. Simmons was Assistant Counsel 
for the Florida Railroad Commission. 
In 1938 he was President of the Junior 
Bar Section of the Florida State Bar 
Association. His wife and eight year 
old son, Billy, now live in Tallahassee. 


ROBER J. WAYBRIGHT, Jackson- 
ville attorney, was recently promoted 
from Lieutenant (jg) to the rank of 
Lieutenant in the United States Navy, 
retroactive to October 1, 1944, by 
special appointment of the President 
of the United States. Lt. Waybright 
entered the Navy in July 1942, and 
served overseas for a year and a half 
as executive officer and navigator of 
the USS LST 384, during the occupa- 
tion of North Africa, the invasion of 
Sicily, the two invasions of Italy at 
Salerno and Anzio, and the invasion 
of Northern France. Shortly after the 
invasion of France, in which he was 
officially commended for conduct, and 
following an engagement in which he 
was wounded, Lt. Waybright was 
evacuated to the United States. He is 
now on duty as legal assistance officer 
at the United States Naval Air Station 
in Jacksonville. Besides his commenda- 
tion for conduct in action, Lt. Way- 
bright has been awarded the American 
area campaign medal, the European- 
Africa-Middle Eastern campaign medal 
with five stars for the invasions and 
the Purple Heart medal. 


LT. (sg) JOHN S. LAVIN, law 
partner of Charles O. Andrews, Jr., 
in the firm of Andrews, Lavin and 
Patterson, of Orlando, has been re- 
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ported by the Navy Department as 
missing in action in the Pacific war 
zone, where he was officer on an air- 
craft carrier. Lt. Lavin was a leading 
young Orlando attorney at the time 
he went into service, and left the posi- 
tion of President of the Orlando Junior 
Chamber of Commerce. He was born 
in Chicago and grew up in Sarasota. 
After attending the University of 
Florida, where he received his combi- 
nation law degree in 1934, he practiced 
for several: years with Duncan, Hamlin 
and Duncan in Tavares, and then came 
to Orlando, where he became associated 
with Andrews in practice. Lt. Lavin 
specialized in agricultural cases and 
was attorney for the United Growers 
and Shippers and a number of leading 
shippers. He entered the armed ser- 
vices with a commission as Lieutenant 
junior grade in the navy in September, 
1943. His wife, the former Josephine 
Hamlin, daughter of Mr. and Mrs. Roy 
Hamlin of Tavares and Leesburg, lives 
in Daytona Beach with their two 
children, John Michael, five, and 
Charles Hamlin, three. His mother, 
Mrs. Louise G. Lavin, lives at Tavares. 
He has a brother, Lt. Charles G. Lavin 
in the armed forces. 


GEORGE C. DAYTON, formerly 
city attorney for Zephyrhills, who is 
in service with the Navy, has been 
promoted from Lieutenant (jg) to 
Lieutenant. 


CAPT. W. SHANNON LINNING, 
Jacksonville lawyer prior to entering 
service in January of 1941 is listed 
as missing in action in Belgium since 
December 20, 1944. Linning, who has 
been overseas with an infantry in- 
telligence unit since October 1943, was 
a member of the 28th Infantry Divi- 
sion which participated in the fierce 
fighting in the Belgian Bulge. 

J. McHENRY JONES was recently 
home on furlough in Pensacola, after 
several months duty in the Pacific war 
theater. He is one of Pensacola’s most 
outstanding attorneys and is a mem- 
ber of the law firm of Jones and 
Latham. 


It’s MAJOR CARROLL R. RUNYON 
now St. Petersburg’s City Attorney 
on “lend lease” to Uncle Sam, has been 
promoted from Captain to Major ac- 
cording to word received at City Hall. 
Major Runyon, on leave from his local 
office after some 14 years of service 
with the city, eight as city attorney, 
has been in military service since 
February 1943 and is now in the South 
Pacific. He is attached to the army 
judge advocate general’s division, the 
legal branch of the service. He has 
been overseas about a year. In his 
absence, his wife and son, Carroll, Jr., 
are residing in Atlanta. Before be- 
coming City Attorney, Runyon was an 
assistant for about six years. 


LT. COL. T. PAINE KELLY, JR., 
previously reported missing, then a 
prisoner of war in Germany, has now 
returned to safety. A native of Tampa, 
Col. Kelly was associated with the law 
firm of McKay, MacFarlane, Jackson 
& Ferguson until he entered the service 
in November, 1940, with Tampa’s 
116th Field Artillery. 


MAJOR JOHN R. PARKINSON, 
former City Attorney of Daytona 
Beach is in Germany with the Seventh 
Armored Division of which he has been 
Judge Advocate, a special dispatch 
from that division headquarters in 
Germany has disclosed. Parkinson went 
into the Army as a captain late in 1942 
and was assigned to the War Depart- 
ment in Washington, office of the Judge 
Advocate General on March 20, 1943. 
He flew to England in April of 1943, 
and was assigned to the branch office of 
the Judge Advocate General as ex- 
aminer, Milita ry Justice Division. 
Later he became chief examiner and 
chief of the division. 


HENRY C. TOLAND, former State 
Representative in Group 1, has been 
promoted to major, the War Depart- 
ment announced. Major Toland is serv- 
ing with the 35l1st Field Artillery out- 


- fit in Germany. The major was can- 


didate for State Senator when calied to 
active duty as a second lietuenant in 
the Army April 7, 1942. He has been 


. 
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overseas since last November. A native 
of Hillsborough County, he attended 
Tampa schools and entered law prac- 
tice after graduation from University 
of Florida. He had law offices in Plant 


City. 


CAPTAIN FRANCIS P. CONROY, 
of Jacksonville, has lately been reported 
as a prisoner of war in Germany. We 
hope by this time he has been released. 


CHARLES PETER WEST, former 
Miami attorney, has been promoted to 
colonel with the Seventh Army in 
France, where is is a maintenance offi- 
cer. Graduate of the University of 
Florida, Col. West wears six battle 
stars for participating in the Moroccan, 
Tunisian, Sicilian, Italian, Southern 
France and German campaigns. He was 
called to active duty in September, 
1940, as a reserve officer. 


LIEUTENANT RUSSEL O. MOR- 
ROW recently visited his home in Lake 


Worth after 20 months at sea and two 
years away from home. Lt. Morrow re- 
turns to his wife, Mrs. Victoria Mor- 
row, High School faculty members and 
mother, Mrs. L. B. Morrow, City Treas- 
urer and Tax Collector. Lt. Morrow, 
who has been aboard a destroyer escort 
assuming the duties of a first lieuten- 
ant, navigator and executive officer, has 
seen action in New Guinea, Gilbert Is- 
lands, Mariannas, Philippines and was 
detached for temporary duty at Saipan. 
Lt. Morrow wears two ribbons for the 
American and Pacific areas and four 
action stars. His ship has seen duty as 
an escort for sub destruction and for 
amphibious work in shore bombard- 
ment. Lt. Morrow, who enlisted in May, 
1942, was one of Palm Beach County’s 
most prominent men. He was an attor- 
ney, served as City Attorney, for three 
terms State Representative, and State’s 
Attorney. He was president of the 
County Bar Association and active in 
social and church work. 


They Tell 


DICKSON H. CARTER, formerly a 
member of the firm of Yonge, Beggs 
and Carter at Pensacola is now attor- 
ney for the O. P. A. Rent Control Of- 
fice for the Pensacola Area, embracing 
the counties of Escambia, Santa Rosa 
and Okaloosa. 


Appointment by Governor Caldwell 
of DON REGISTER of Winter Haven 
as one of the two judges of the Tenth 
Judicial Circuit, comprising Polk, 
Highlands and Hardee counties, was 
made public on April 2nd. Register suc- 
ceeds Judge H. C. Petteway of Lake- 
land, who has held the office for 20 years 
and who resigned because of poor 
health. Judiciary duties of the circuit 
have been performed during the past 
four years by Judge D. O. Rogers, 


elected to office in 1940. Petteway has - 


been ill during this time and is now re- 
tiring, aged 52. Register has practiced 
law in Winter Haven for 24 years, fol- 


lowing 10 years of practice in Jackson- 
ville. He is 64 years old. Appointment 
of Register is subject to confirmation 
by the Senate, and effective until the 
next regular election in 1948. 


Eight men and a woman were ad- 
mitted to practice of law in Florida on 
the basis of bar examinations con- 
ducted in March. They were Jack B. 
Burris, Simon Englander and Lawrence 
E. Hoffman of Miami Beach; Brig. 
Gen. Lawrence M. Hedrick of Washing- 
ton, D. C., Susan Kirtley and Charles 
Bryce Rhodes of Miami; Arthur J. 
Gutman of Jacksonville; Harold Sha- 
piri of Key West and Charles V. Silli- 
man of Auburndale, Mass. 


PERRY A. NICHOLS and JOHN C. 
WYNN announce that they will be as- 
sociated in the private practice of law, 
with offices at 226 Shoreland Building, 
Miami, Florida. 
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Governor Caldwell has announced the 
appointment of L. J. ROBBINS, as As- 
sistant States Attorney to fill the va- 
cancy created by the resignation of 
Sumter Leitner, who was recently 
named as an assistant to Attorney Gen- 
eral Tom Watson. Mr. Robbins, a for- 
mer county prosecuting attorney, is 
connected with the law firm of Tread- 
well and Treadwell. 


Chief Justice Chapman of the Su- 
preme Court has announced an eleven 
member committee from the bench and 
bar to draw up a new set of civil law 
procedure rules for Florida courts. The 
group will be headed by Justice Glenn 
Terrell of the Supreme Court, who has 
drafted one proposed outline of rule re- 
visions. Serving with Justice Terrell on 
the committee will be Justice Elwyn 
Thomas of the Supreme Court, Circuit 
Judge Paul D. Barns of Miami, Circuit 
Judge George W. Whitehurst of Fort 
Myers, Warren L. Jones of Jackson- 
ville, president of the Junior Section of 
the Bar Association; O. K. Reaves of 
Tampa, Giles Patterson of Jacksonville, 
Dan H. Redfearn of Miami, J. Thomas 
Gurney of Orlando and J. N. Daniels of 
Chipley. 


A. K. BLACK announces that after 
three years in the service he has been 
relieved from active duty as lieutenant 
colonel, Judge Advocate General’s De- 
partment, Army of the United States, 
and has returned to the general prac- 
tice of law with offices in Morrison 
Building, Lake City, Florida. 


WILLIAM H. CHANDLER, Gaines- 
ville resident and lawyer, has become 
associated with the firm of Gray and 
Waldo. Chandler, a native resident of 
- Gainesville, was graduated from 
Gainesville High School and the Uni- 


versity of Florida with degrees in Arts 
and Science and Law from the latter 
school. He was a president of the High 
School student body and his college 
record reflects membership in Phi Beta 
Kappa and Phi Kappa Phi, honorary 
scholastic fraternities, and in Arts and 
Sciences and Law fraternity, of which 
he was a president. He was elected 
president of the law class and also was 
president of the John Marshall Student 
Bar Association. He earned -his way 


. through the College of Law working as 


manager for five years of the Gulf 
Pride Service Station. 


The National Association of Attor- 
neys General will hold its 1945 annual 
conference in Florida next November. 
Attorney General Tom Watson, at Tal- 
lahassee, said he has been advised of 
the choice of John M. Rankin of Iowa, 
president of the organization, and has 
written to 12 cities to see which would 
be interested in entertaining the as- 
sociation, the Associated Press says. 


RANDOLPH CALHOUN, president 
of the Sarasota County Bar Associa- 
tion, and recently assistant attorney 
general of Florida, and THOMAS W. 
BUTLER, former attorney for the Of- 
fice of Price Administration and for- 
mer member of the Legislature of Flor- 
ida, have formed a partnership under 
the firm name of CALHOUN and BUT- 
ler with offices in the Commercial Court 
Building, Sarasota. 


MORRICE S. UMAN, for four years 
Deputy Commissioner of the Work- 
men’s Division of the Florida Indus- 
trial Committee, has resumed private 
practice with offices in the Tampa The- 
atre Building, Tampa, where he will 
specialize in workmen’s compensation 
matters. 
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Life's Record Closed 


WALLACE TERVIN, 53, practicing 
attorney of Bradenton for 26 years, 
died on Apirl 23rd after a short illness. 
Mr. Tervin was a native of Newport, 
West Florida, graduated from the Uni- 
versity of Florida in 1917 and served 
as a corporal in the Quartermaster de- 
partment of the Army in World War I, 
locating in Bradenton after being mus- 
tered out. He was married in Braden- 
ton in 1924. He served a term as coun- 
ty prosecutor, two terms as a Manatee 
County member of the House of Rep- 
resentatives, one term as State Senator 
from his district, which comprises 
Manatee, Sarasota and Charlotte coun- 
ties, and for a time was an assistant to 
the State Attorney General. 


FIRST LIEUTENANT CORNE- 
LIUS CHRISTIANCY, JR., was killed 
in action April 16, in Germany, accord- 
ing to word received from the War De- 
partment by his wife, Dorothy Tyler 
Christiancy and his mother, Mrs. Cor- 
nelius Christiancy, who reside at 312 
Riverside, Allandale. Lt. Christiancy 
was well known in DeLand and was a 
lawyer with the firm of Hull, Landis 
and Whitehair for about eight years 
prior to his resignation December 29, 
1942, when he enlisted in the Army. 
Previously he had tried to enlist in the 
Navy and Marines but was rejected be- 
cause of partial color blindness. After 
his enlistment, he went to Ft. Sill, 
Okla., where he attended officer’s train- 
ing school and later received his com- 
mission. He was with Patton’s Third 
Army in the invasion of Normandy on 
D-Day and was later transferred to the 
Seventh Army field artillery. He re- 
ceived a shell fragment in the chest 
and continued to direct fire for half an 
hour at the time before seeking per- 
sonal aid. He spent three months in 
Army hospitals overseas, returning to 
his unit in mid-March. The Bronze 
Star and Purple Heart had been 
awarded to him. 


LESTER WINDSOR JENNINGS, 
well known Jacksonville civil attorney, 
and for the past two years assist- . 
ant State’s Attorney of the Fourth 
Judicial Circuit, died suddenly on 
January 3rd, at his residence in 
Jacksonville. He was 47 years old. 
A former member of the two 
branches of the Florida Legislature 
and one time a candidate for Congress 
from the Second Florida District, Mr. 
Jennings was well known throughout 
Florida. Mr. Jennings is survived by 
his widow, Mrs. Ruth Dreher Jen- 
nings; two daughters, student nurses, 
Miss Mary Georgianna Jennings of 
New York City and Miss Ruth Mar- 
garet Jennings of Atlanta, and two 
sons, Robert Benjamin Jennings and 
Lester Windsor Jennings, Jr. of Jack- 
sonville. Mr. Jennings represented 
Okeechobee county in the House of 
Representatives in the 1925 session of 
the Florida Legislature and the next 
year he was elected to the State Senate 
from the Thirty-third Senatorial Dis- 
trict, which includes Okeechobee Coun- 
ty. Mr. Jennings was born at Bartow, 
Florida, on August 27, 1897. He went 
to Jacksonville in 1930 to practice law 
and about a decade ago he became Cof- 
fee’s law partner. He represented a 
number of unions affiliated with the 
American Federation of Labor. He 
was educated in the public schools of 
Florida and graduated from the Uni- 
versity of Florida at the head of his 
class. He was recognized by the Blue 
Key, Phi Kappa Phi, Phi Alpha Delta 
and other honorary societies. He was ~ 
an active lay member of the Riverside 
Baptist Church. He was a veteran of 
World War I, a member of the Ameri- 
can Legion, Veterans of Foreign Wars, 
Disabled American Veterans, and fra- 
ternally he was a Mason, Knight of 
Pythias, and a Macabee. He was a 
member of the Jacksonville Chamber 
of Commerce and the Exchange Club. 
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Local Bar Adseciations 


Every Palm Beach County Attorney 
is now a member of the PALM BEACH 
COUNTY BAR ASSOCIATION it was 
announced by Treasurer Herbert Gib- 
son at the monthly luncheon meeting of 
the association. The association now 
has a paid up membership of 103, not 
including those in the armed service, 
he reported. Authority to proceed with 
publication of a bar booklet was given 
a special committee, headed by Horner 
C. Fisher, which has been assembling 
material to be included in the volme for 
several months. The booklet will con- 
tain information concerning the local 
bar and courts of interest to lawyers. 


THE 12TH JUDICIAL CIRCUIT 
BAR ASSOCIATION, composed of 
eight counties, met at the county court 
house in Sarasota on April 12th to dis- 
cuss the new rules proposed by the Su- 
preme Court of Florida to speed up jus- 
tice. Several hours were spent on this 
project and much oratory was dis- 
played. Following the meeting a fish 
fry was held at the Myakka River state 
park, given by Randolph Calhoun, pres- 
ident of the Sarasota Bar Association, 
in behalf of the judges, attorneys of 
the circuit, and county ojcials of Sara- 
sota. 


At the April luncheon meeting of the 
HILLSBOROUGH COUNTY BAR AS- 
SOCIATION, the functioning of the 
Florida Supreme Court under a 1940 
amendment which added a seventh jus- 
tice to the bench, was the subject of a 
talk made by Chief Justice Roy H. 
Chapman. “Under the amendment a 
majority of the court constitutes a quo- 
rum for the exercise of powers and the 
dispatch of business’ Judge Chapman 
explained. He reviewed the court set- 
up, which allows three justices plus the 
chief .justice in one of two divisions to 
hear all cases except those involving 
capital offenses, constitutional ques- 
tions, and the construction of statutes. 


These cases are heard by the entire 
court. A new set of civil law procedure 
rules for Florida courts, being drawn 
up by a committee from the bench and 
bar were also discussed by Justice 
Chapman. The committee, of which O. 
K. Reaves, Tampa, is a member, will re- 
port its recommendations, subject to 
the approval of the Supreme Court very 
soon said Justice Chapman, who began 
his term as Chief Justice in January. 


There should be fewer written legal 
cpinions so that those written can be 
more accurate, Justice Elwyn C. Thom- 
as of the Florida Supreme Court told 
Dade County lawyers Friday night. 
Urging proper briefing by attorneys, 
he declared that it was not necessary to 
file huge records in cases appealed to 
the Supreme Court. Justice Thomas 
was guest speaker at the monthly din- 
ner of the DADE COUNTY BAR AS- 
SOCIATION at the Urmey Hotel. The 
former Fort Pierce lawyer and circuit 
court judge said it was the aim of the 
court to get “as near as we can to per- 
fection and accuracy with expediency.” 
Splitting the court into two divisions 
has speeded up its work, he declared. 
Since the new term started on January 
9, the court has considered 190 cases 
and determined 167, he said. Another 
factor in expediting the work of the 
court is the hearing of all motions on 
Monday mornings, the justice said. 
Formerly, he explained, they were 
heard whenever a member of the court 
was available. He told the group that 
plans for the new Supreme Court li- 
brary at Tallahassee had been brought 
up to date and that construction of the 
building would be given a priority after 
the war. 


THE JACKSONVILLE BAR AS- 
SOCIATION members followed an 
analysis of the “G. I. Bill of Rights” by 
Lieut. Comdr. Edgar Allan Poe, an en- 
dorsed proposed legislation, which 
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would provide a 50-bed hospital for the 
mentally ill in Duval County, at a 
luncheon meeting on April 5th in the 
George Washington Hotel. Commander 
Poe, civil readjustment officer for the 
sixth and Seventh Naval Districts, U. 
S. Coast Guard, stressed educational 
and loan benefits which will accrue to 
an estimated 12,000,000 members of 
the armed forces as a result of the “G. 
I.” bill enacted by Congress. “The re- 
turning veteran will get more than a 
break if all provisions are lived up to,” 
he said. E. C. Mitchell, president of 
the Association, presided at the lunch- 
eon and Commander Poe was intro- 
duced by Frank M. Holt. Visitors in- 
cluded Federal Judge Alexander Aker- 
man of Orlando and Major Edgar Pen- 
nington, en route to a base. in the 
Pacific. © 


City Attorney James Messer, Jr., im- 
mediate past president of the Florida 
League of Municipalities, is the new 
president of the TALLAHASSEE BAR 
ASSOCIATION. Messer was elected at 
a dinner meeting of the association in 
the Cherokee Hotel on March 30th. He 
succeeds W. K. Whitfield. J. Lewis Hall 
was elected president and Lewis Pette- 
way was re-elected to a fourth terms as 
secretary-treasurer. The Association 
adopted a resolution endorsing and 
commending the Florida Railroad Com- 
mission for its recent action in requir- 
ing all practitioners before it to apply 
for the secure a certificate authorizing 
them to practice before the commis- 
sion. 


McDill Field played host in March 
to approximately one hundred members 
of the BAR ASSOCIATION OF TAM- 
PA and HILLSBOROUGH COUNTY, 
honoring them on the second anniver- 
sary of a legal assistance plan spon- 
sored jointly by the War Department 
and the American Bar Association. At- 
torneys had luncheon at the Officers’ 
Club, then toured the base in military 
vehicles, getting an interior view of a 
B-17 and an exterior view of a B-29 on 
the hangar line. 
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EXPRESSIO UNIUS EST EXCLUSIO ALTERIUS — 
APPLICATION BY CAUTION 


By RicHARD H. HUNT, Judge 11th Judicial Circuit 


The writer recently had occasion to determine applicability in a particular 
case of the construction principle or maxim EXPRESSIO UNIUS EST EX- 
CLUSIO ALTERIUS, and after reading authorities presented by counsel, in- 
dulged in a more thorough research and exploration into available matter to 
determine the rule’s general usefulness as distinguished from its bare linguistic 
significance. The case and text observations collected in the process may be of 
some benefit to the bar, considering that the trend of these times, to a higher 
degree than ever before, is fashioned and made by volumes of new legislation 
of all types, good and bad, clear and ambiguous, complete and incomplete, reason- 
able and unreasonable. 


Construction of loosely drawn laws by application of various rules and 
methods has become the order of the juridical day, and inquiry discloses that 
very often little understood maxims of construction, designed to serve as inter- 
pretation aids, have been subjugated into misuse and made the adversary of 
expression and basic purpose. 


It may be stated at the outset that all Latinisms employable in the inter- 
pretation of written matter, being aids, are likewise subordinates of the one 
principal object of inquiry, viz., the author’s intent. 


Otherwise stated, all extrinsic construction aids should square up with the 
probable intention of the author which he (or it) seeks to express and effectuate; 
and solicited application of any axiom, no matter how euphonious or moss-aged, 
which would result in a defeat of intent should be met with flat rejection by the 
interpreter. 


In Broom’s Legal Maxims, page 452, the author makes the following observa- 
tions regarding application of the axiom to statute constructions, viz.: 


“A statute is to be so construed, if possible, as to give sense and 
meaning to every part; and the maxim expressio unius est exclusio 
alterius was never more applicable than when applied to the interpre- 
tation of a statute. The sages of the law, according to Plowden, have 
ever been guided in the construction of statutes by the intention of 
the legislature, which they have always taken according to the necessity 


of the matter, and according to that which is consonant to reason and 
sound discretion. 


“Thus it sometimes happens that in a statute, the language of 
which may fairly comprehend many different cases, some only of those 
cases are expressly mentioned by way of example merely, and not as 
excluding others of a similar nature. So, where the words used by the 
legislature are general, and the statute is only declaratory of the 
common law, it shall extend to other persons and things besides those 
actually named, and, consequently, in such cases, the ordinary rule of 
construction cannot properly apply. * * * * 


“We do not propose to dwell longer upon the maxim, expressum 
facit cessare tacitum; a cursory glance at the contents of the preceding 
pages will show it to be of extensive practical application, both in the 
construction of written instruments and verbal contracts, as also in 
determining the inferences which may fairly be drawn from expressions 
used or declarations made with regard to particular circumstances. It 
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is, indeed, a principle of logic and of common sense, and not merely 
a technical rule of construction, and might, therefore, be illustrated by 
decided cases, having reference to every branch of the legal science. 
It, moreover, has an important bearing upon the doctrine of our law 
as to implied obligations. An obligation should not be implied in a 
written contract, unless, on considering the express terms reasonably, 
an implication necessarily arises that both parties must have intended 
that the obligation should exist. A Court when called upon to imply 
an obligation which is not expressed must take care that it does not 
make the contract speak where it was intentionally silent, and above 
all that it does not make it speak entirely contrary to what, as may be 
gathered from the whole terms and tenor of the contract, was the in- 
tention of the parties.” (Citations omitted.) 


Crawford, in his work on Statutory Construction, paragraph 195, offers 
the following comments, with supporting citations, (here omitted), viz.: 


-“This maxim, or general principle of construction, as must be ap- 
parent, is based upon the probable intention of the legislature. Hence, 
where that intention clearly reveals that the lawmakers did not mean 
that the express mention of one thing should operate to exclude all 
others, of course, the principle is not applicable. Consequently, where 
the statutory language is plain and the meaning clear, there can be no 
implied exclusion. In other words, the principle is to be used only as a 
means of ascertaining the legislative intent where it is doubtful, and 
not as a means of defeating the apparent intent of the legislature. 


“Nor does this principle of construction have any application where 
the statute merely affirms existing law. Neither does it apply to matters 
omitted by oversight, or where it clearly appears that something was 
expressly mentioned for another reason or merely because of caution. 


Nor does this maxim or principle of construction have any application 
to the title of an act. 


“As will appear in the discussion relative to the ejusdem generis 
rule, the rule that the expression of one thing is the exclusion of 
another, is also in direct contradiction to the habits of speech of most 
persons. For this reason, the rule must be applied with extreme cau- 
tion. Perhaps it can be safely applied only where the legislative en- 


actment appears to be carefully drawn in the light of existing rules of 
construction.” 


In Black on Interpretation of Laws, paragraph 72, the author states: 


“The maxim ‘expressio unius est exclusio alterius’ is of very im- 
portant, though limited, application in the interpretation of statutes. 
It is based upon the rules of logic and the natural workings of the 
human mind. But it is not to be taken as establishing a Procrustean 
standard to which all statutory language must be made to conform. On | 
the contrary, it is useful only as a guide in determining the probable 
intention of the legislature, and if it should be clearly apparent, in any 
particular case, that the legislature did not in fact intend that its ex- 


press mention of one thing should operate as an exclusion of all others, 
then the maxim must give way. * * * * * 


“But there are many cases in which it would obviously be inappropriate 
to judge the statute solely by the maxim in question. For one thing, 
‘the maxim does not apply to a statute the language of which may fairly 
comprehend many different cases, in which some only are expressly 
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mentioned by way of example merely, and not as excluding others of a 
similar nature.’ Again, where the statute is plainly directed to one 
particular thing, and there is no reason why its terms should in any 
manner affect other related or similar things lying outside its specific 
purpose, the rule of ‘expressio unius’ would be an unsafe guide. Thus, 
a law prescribing what shall be an appearance for a certain purpose 
does not preclude an appearance in a different manner for other pur- 
poses. And although a statute provides that a certain thing shall prove 
a certain fact, this does not render other proof of the fact incompetent, 
unless it is explicitly so provided.” (Citations omitted.) 


A contributed article dealing with the subject appeared in the Fortnightly 
Law Journal (Canada) (Vol. 11, No. 1, issue of June 2nd, 1941) which offers 
citations and comments upon decisions which do not have widespread availability 
to the majority of the membership of this bar; hence the treatise is reproduced 
verbatim for such usefulness as it may serve (italics supplied) : 


“The Judges who have had occasion to deal with the principle of 
statute construction expressed in the phrase expressio unius (est) ex- 
clusio alterius have generally felt called upon to point out that it is a 
maxim which should be applied only with the greatest caution. Hunter, 
J., for instance, has remarked (a) that ‘the treacherous nature of this 
maxim has often been pointed out and ... the so called exclusio very 
often exists rather in the imagination of the learned counsel who is 
called upon to expound the statute . . . than in that of the draughtsman 
who drew it or of the legislature which passed it.’ 


“The maxim simply means, of course, that the expression of one 
thing may imply the exclusion of another. Thus if a special Act permits 
a railway company to carry its rails over any city bridge if it lays a 
new flooring on the bridge, the expression of this condition imports 
that the railway company need not otherwise strengthen the bridge (b). 
To take another example, the Soldiers Settlement Act, R.S.C. 1927, 
c. 188, enumerates certain matters in which the Exchequer Court is to 
have jurisdiction. The expression of these things implies that the 
Exchequer Court is not to have jurisdiction in other matters arising 
under the Act (c). The application of the maxim is, of course, not 
limited to statutes. ‘Where an instrument authorizes a particular mode 
of selling or otherwise dealing with property, this excludes any other 
mode of dealing with it for the same purpose. And generally, where 
authority to do an act is given upon a defined condition, the expression 


of that condition excludes the doing of the act under other circum- 
stances than those so defined:’ (d). : 


“It is an easier matter to find cases in which the maxim has not 


been applied and, as indicated above, it is usually mentioned and then 
not applied. 


“Tt must be borne in mind, in the first place, that as the Supreme 
Court of Canada has pointed out (e) such a rule of interpretation is 
not always in the mind of the draughtsman of the statute or document. 
‘The maxim,’ said Newcombe, J., ‘enunciates a principle which has its 
application in the construction of statutes and written instruments, and 
no doubt it has its uses when it aids to discover the intention; but, as 
has been said, while it is often a valuable servant, it is a dangerous 
master to follow. Much depends upon the context. One had to realize 
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that a general rule of interpretation is not always in the mind of a 
daughtsman; that accidents occur; that there may be inadvertence; 
that sometimes unnecessary expressions are introduced, ex abundanti 
cautela, by way of least resistance, to satisfy an insistent interest, 
without any thought of limiting the general provision; and so the axiom 
is held not to be of universal application.’ 


“The expressio may merely be inserted ex abundanti cautela, or 
the exclusio may arise from inadvertence or accident. Then, when the 
statute has left the desk of the draughtsman and the legislature gets 
to work upon it, there is further scope for an unintended expressio and 
a forgotten exclusio. ‘The method of construction summarized in the 
maxim expressio unius exclusio alterius cannot be supplied with limita- 
tion, for a failure to make an expressio complete may easily arise from 
the accidents of parliamentary procedure, and it is common to put pro- 
visions into statutes, particularly private statutes ex abundanti cautela, 


and at the instance of parties interested’: 31 Hals., 2nd ed., p. 506. | 


“Vaughan Williams, L. J., has said (f) that ‘a rule of construction 
based on the maxim expressio unius exclusio alterius is only applicable 
when the expressio unius is found in all the clauses of the same con- 
tract. There can be no expressio unius when the expression unius is 
found in all the clauses of the same contract. There can be no expressio 
unius when the expressio occurs only in one clause. 


“The test of whether the maxim is applicable or not is succinctly 
stated in 10 Hals., 2nd ed., p. 263, where it is said ‘the failure to make 
the expressio complete may be accidental; and the maxim ought not to 
be applied when its application, having regard to the subject matter 
to which it is to be applied, will lead to inconsistency or injustice. 
It should only be applied when the instrument, on the face of it, ap- 
parently contains all the terms which the parties have agreed upon. 


“(a) Docksteader v Clark (1903), 11 B.C.R. 37, affirmed 36 
S.C.R. 622. 


“(b) See Consolidated R. Co. v Victoria (1897), 5 B.C.R. 266. 
“(c) Margach v The King, (1933) Exch. C.R. 97. 


“(d) 10 Hals., 2nd ed., p. 263 and cases there cited. The English 
cases are gathered in the judgment of Riddell, J., in Rex v Craves 
(1910), 21 O.L.R. 329, at p. 356. 


“(e) Turgeon v Dominion Bank (1930) S.C.R. 67. 


“(f) Wade & Sons Co. v Cockerline & Co. (1905), 53 W.R. 420.” 
It would seem that the “principle of logic and common sense’”’ state- 
ment of Broom and the “applied with extreme caution” utterance of 
Crawford make up the safest and most practicable yardstick for juridi- 


cal employment of the rule in cases wherein ambiguity of document or 


act forces recourse to extrinsic aids in determining probable intention. 
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